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Thompson Coburn LLP

Full-service law firm with
over 400 attorneys.

Offices in Chicago, Los
Angeles, St. Louis, Dallas,
New York, and Washington,

D.C.

Higher education practice
provides legal counsel,
compliance, and training
services to colleges and
universities.
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Presenter Profile

 Practice and Experience

o Assists institutions of higher education to
navigate a wide range of legal and
regulatory challenges, including those
Involving discrimination laws.

o Represents institutions in administrative
proceedings before the Department and
other postsecondary regulators.

o Graduate of Duke University and
Vanderbilt University Law School.
e Contact Information

o alacey@thompsoncoburn.com
o 314-552-6405
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Presenter Profile

 Practice and Experience

o Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy
development.

o Former Deputy General Counsel for
Catholic University.

o Graduate of Catholic University of America
Columbus School of Law and George
Washington University.
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Presenter Profile

 Practice and Experience

o Labor and employment law litigator who
assists schools with matters involving
discrimination law, student affairs, and
policy development.

o In-house experience in both secondary
and postsecondary institutions.

o Graduate of Washington University School
of Law, Harvard Graduate School of
Education, and Emory University.

 Contact Information

o Sscohan@thompsoncoburn.com
o 314-552-6157
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Syllabus

Title IX Coordinator Responsibilities Upon Notification of Potential Sex Discrimination
Informal Resolution

Grievance Procedures for all Complaints of Sex-Based Discrimination

Additional Grievance Procedures for Sex-Based Harassment Involving Students
Training Requirements for Employees and Process Administrators

Retaliation

Discrimination Based on Pregnancy or Marital Status
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The Title IX Rule:
Background & Status



The Title IX Statute

* Title IX of the Education Amendments of 1972 prohibits discrimination on

the basis of sex in any education program or activity receiving federal N
financial assistance. /-*
o Covers all forms of discrimination based on sex (not just equity in athletics or sexual 4

misconduct).
o Protects students and employees.
o Applies to all institutions that receive federal financial assistance, either directly or

1
i
indirectly.
o Enforced by the Office of Civil Rights. 1

-
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The Title IX Regulations

* The reqgulations at 34 C.F.R. Part 106 amplify the statute considerably,
expressly prohibiting sex discrimination in a wide range of areas impacting
students, including:

admissions & student services academic housing & class & school
recruitment & activities programs facilities access

financial &
athletics counseling employment
assistance

health insurance marital or
& benefits parental status

By : THOMPSON | - 34 CFR Part 106.
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The Title IX Regulations

« Similarly, the regulations expressly prohibit sex discrimination in a wide
range of areas concerning employees, such as:

compensation & job classification &

employment recruitment benefits -

marital or parental

pre-employment employment
status '

advertising Inquiries criteria

k : THOMPSON | - 34 CFR Part 106.
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PThe 2020 Title X RUle | S
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« In 2020, ED promulgated the first e L v )
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Slg n Iflcant reg u |at|0n add reSSI ng Nondiscrimination on the Basis of Sex in Education Programs or i

sexual misconduct on campus
since 1975.

« The 2020 Title IX rule put into place
a complex framework for managing
allegations of sexual harassment on
campus.

Activities Receiving Federal Financial Assistance

A Rule by the Education Department on 05/19/2020

iii

\ B

ACTION:

Final rule.

SUMMARY:

The Secretary of Education amends the regulations implementing Title IX of the
Education Amendments of 1972 (Title IX). The final regulations specify how
recipients of Federal financial assistance covered by Title IX, including
elementary and secondary schools as well as postsecondary institutions,

(hereinafter collectively referred to as “recipients” or “schools”), must respond to

of sexual h i with Title IX's prohibition against sex

discrimination. These lati are i to effectuate Title IX's prohibition

against sex discrimination by requiring recipients to address sexual harassment
as a form of sex discrimination in education programs or activities. The final
regulations obligate recipients to respond promptly and supportively to persons

of sexual

alleged to be victimized by sexual resolve
harassment promptly and accurately under a predictable, fair grievance process
that provides due process protections to alleged victims and alleged perpetrators

for victims. The final

of sexual h and effectively i

regulations also clarify and modify Title IX regulatory i g
remedies the Department may impose on recipients for Title IX violations, the
intersection between Title IX, Constitutional protections, and other laws, the

PUBLISHED DOCUMENT
DOCUMENT DETAILS
) Start Printed Page
Printed version:
. PDF
AGENCY:
Publication Date:
Office for Civil Rights, Department of Education. 05/19/2020
Agency:

Department of Education

Dates:
These regulations are effective
August 14, 2020
Effective Date:
08/14/2020
Document Type:
Rule
Document Citation:
85 FR 30026
Page:
30026-30579 (554 pages)

CFR:
34 CFR 106

Agency/Docket Number:
Docket ID ED-2018-OCR-0064

RIN:
1870-AA14

Document Number:
2020-10512
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https://www.federalregister.gov/documents/2020/05/19/2020-10512/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www.federalregister.gov/documents/2020/05/19/2020-10512/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal

Title IX Redux

* On April 6, 2021, Biden administration
announced that it would be
overhauling the 2020 Title IX rule.

* On June 23, 2022, ED released the
unofficial version of its proposed
changes to the Title IX rule and invited
public comment.

* This presentation examines ED’s
proposed rule.

E U.S. Department of Education

Student Loans Grants

The U.S. Department of Education Releases Proposed Changes
to Title IX Regulations, Invites Public Comment

Jepartment Commemorates 50 Years of Protecting and Advancing the Rights of All Students

ontact: Press Office

foday. in celebration of the 50th anniversary of Title IX - the landmark civil rights law that has opened doors for generations of women
ind giris - the U.S. Department of Education released for public comment proposed changes to the regulations that help elementary
ind secondary schools and colleges and universities implement this vital legisiation. The proposed amendments will restore crucia
srotections for students who are victims of sexual harassment, assault, and sex-based discrimination - a critical safety net for survivors
hat was weakened under previous regulations. The proposed regulations will advance educational equity and opportunity for women
ind girls across the country to ensure that every student in Amenica, from kindergarten through a doctorate degree. can achieve her
jreams

'Over the last 50 years. Title IX has paved the way for millions of girls and women to access equal opportunity in our nation’s schools
ind has been instrumental in combating sexual assault and sexual violence in educational settings.” said U.S. Secretary of Education
Viguel Cardona. "As we celedbrate the 50th Anniversary of this landmark law. our proposed changes will allow us to continue that
yrogress and ensure all our nation's students — no matter where they live, who they are. or whom they love — can learn, grow, and
hrive in school. We weicome public comment on these critical regulations so we can further the Biden-Hamis Administration’s mission
»f creating educational environments free from sex discrimination and sexua! violence.”

nhe proposed regulations will advance Title IX's goal of ensuring that no person experences sex discrimination, sex-based
rarassment, or sexual violence in education. As the Supreme Court wrote in Bostock v. Clayton County, 140 S. Ct. 1731 (2020). itis
impossible to discriminate against a person” on the basis of sexual orientation or gender identity without "discriminating against that
ndividual based on sex.” The regulations will require that all students receive appropriate supports in accessing all aspects of
rducation. They will strengthen protections for LGBTQI+ students who face discrimination based on sexual onentation or gender
dentity. And they will require that school procedures for complaints of sex discrimination, including sexual violence and other sex-
»ased harassment, are fair to all involved. The proposed regulations aiso reaffirm the Department’s core commitment to fundamental
airmess for all parties, respect for freedom of speech and academic freedom, respect for complainants’ autonomy. and clear legal
bligations that enable robust enforcement of Title IX

he proposed regulations would

¢ Clearly protect students and employees from all forms of sex discnmination

Provide full protection from sex-based harassment

Protect the right of parents and guardians to support their elementary and secondary school children

Require schools to take prompt and effective action to end any sex discrimination in their education programs or activities - and to

prevent its recurrence and remedy its effects.

Protect students and empioyees who are pregnant or have pregnancy-related conditions.

* Require schools to respond promptly to all complaints of sex discrimination with a fair and reliable process that includes trained,
unbiased decisionmakers to evaluate the evidence

* Require schools to provide supportive measures to students and employees affected by conduct that may constitute sex
discrimination, including students who have brought compiaints or been accused of sex-based harassment

Protect LGBTQI+ students from discrimination based on sexual orientation, gender identity, and sex characteristics

Clarify and confirm protection from retaliation for students. employees. and others who exercise their Title IX rights



https://www.ed.gov/news/press-releases/department-educations-office-civil-rights-launches-comprehensive-review-title-ix-regulations-fulfill-president-bidens-executive-order-guaranteeing-educational-environment-free-sex-discrimination
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm.pdf
https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-regulations-invites-public-comment

Regulations.gov

Opportunity to Comment

Make a difference. Submit your comments and let your voice be heard.

* The public will have 60 days to
comment.

What's New on Regulations.g O Explore

* The clock starts on the day the official e 1= o} =
NPRM is published in the Federal ‘ @
Register (anticipated in mid-July). g -
e ] - g

« Comments may be submitted and
viewed via the Federal eRulemaking g —
Portal. Tl .

* Reference Docket [ID ED-2021-OCR-
0166]. =

System Col

Comments Due
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Title IX: Study Aids

« ED Summary of Major Changes chart.

« TC comparison document showing
proposed changes to current rule in
redline format.

* Preamble to the proposed rule.

THOMPSON Comparison Showing Proposed Changes
COBURN we to Title IX Rule Circulated June 23, 2022

Last Updated: June 27, 2022

On June 23, 2022, the U.S. Department of Education circulated the unofficial version of its forthcoming
Notice of Proposed Rulemaking (“NPRM”), in which it proposes to amend the current Title IX
regulations. Among other things, the NPRM contemplates changes to the role of the Title IX
Coordinator, definitions of critical concepts (e.g., sexual harassment), requirements for responding to
allegations of sexual misconduct, protections for transgender students, and procedural standards.

Below, we provide a redline that compares the changes proposed in the NPRM to the current version of
34 CF.R. Part 106. We have created this document to assist institutions as they work to understand the
proposed changes and to prepare comments. Institutions interested in commenting on the proposed
rule must do so within 60 days of the NPRM'’s official publication in the Federal Register. Comments
may be submitted electronically through the Federal eRulemkaing Portal at

http://www regulations.gov.

Institutions with questions regarding the proposed Title IX rule are welcome to contact Aaron Lacey
(alacey@thompsoncoburn.com), Scott Goldschmidt (sgoldschmidt@thompsoncoburn.com), or
Stephanie Cohan (scohan@thompsoncoburn.com). Aaron, Scott, and Stephanie are all part of
Thompson Coburn’s Higher Education Practice, and routinely advise postsecondary institutions on
matters involving Title IX and other federal and state anti-discrimination laws.

DRisclaimer

Please note that the purpose of this document is to provide information on a regulatory matter and all
content provided is for informational purposes only and should not be considered legal advice. The
transmission of information from this document does not establish an attorney-client relationship with
the reader. If you desire legal advice for a particular situation, you should consult an attorney.

PART 106 — NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION PROGRAMS OR ACTIVITIES
RECEIVING FEDERAL FINANCIAL ASSISTANCE

Subpart A - Introduction
§106.1 Purpose-and-effective-date.

The purpose of this part is to effectuate titie]itle IX-ofthe-fducation-Amendments-of 1072 a5

dad < > A o i
by-Rub4-93-568-88 51211855 psect 904-30d-906-0L1h 3, which is

designed to eliminate (with certain exceptions) discrimination on the basis of sex in any education
program or activity receiving Federal financial assistance, whether or not such program or activity is
offered or sponsored by an educational institution as defined in this part. This part is also intended to
effectuate section 844 of the Education Amendments of 1974, Pub. L. 93-380, 88 Stat. 484. The-
e data ot the ot Shat-beily-d b bR
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https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm-chart.pdf
https://www.thompsoncoburn.com/docs/default-source/default-document-library/wscomparison__-24191868v1_ss-dms_---2022-title-ix-current-rule-docx--24191693v1_ss-dms_---2022-proposed-title-ix-rule.pdf?sfvrsn=1b5855ea_4

The Obligation to
Respond to Sex
Discrimination
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The Obligation to Respond

* Proposed 106.44(k) provides that a school “must take prompt and effective
action to end any sex discrimination that has occurred in its education
program or activity, prevent its recurrence, and remedy its effects.”

» Under proposed 106.44(f), a Title IX Coordinator would be required to take
certain steps upon being notified of conduct that may constitute sex
discrimination under Title IX, by an employee or any other party, and
without regard to whether a complaint has been made requesting the
Institution to Initiate its grievance procedures.

« Understanding the full scope of these obligations requires a review of new
and revised definitions and concepts.

.~ By : THOMPSON ; | g . 34 CFR 106.44 (NI5 ).
s Tl COBURN >



Proposed Definitions: Heat Map

Actual
knowledge
(removed)

Disciplinary
sanctions (new)

Remedies (new)

Sex-based
harassment
(new)

' r THOMPSON
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Complainant
(meaningful
revision)

Formal complaint
(removed)

Respondent
(meaningful
revision)

Specific Offenses
(new)

Consent
(removed)

Parental status
(new)

Retaliation
(meaningful
revision)

Student with a
disability (new)

Complaint (new)

Pregnancy or
related condition
(new)

Sex
Discrimination
(new)

Supportive
EESIEES
(meaningful
revision)

Confidential
employee (new)

Relevant (new)

Sexual
harassment
(removed)

Transition Plan
(removed)




Proposed Definition: Sex Discrimination

* “On the basis of sex” has been interpreted differently across
administrations.

* In Bostock v. Clayton County, Georgia, No. 17-1618 (S. Ct. June 15,
2020)[1], the Supreme Court held that firing individuals because of their
sexual orientation or transgender status does violate Title VII's prohibition
on discrimination because of sex.

« On June 22, 2021, OCR issued a Notice of Interpretation in the Federal
Register to make clear that the Department “has determined that the
Interpretation of sex discrimination set out by the Supreme Court
In Bostock... guides the Department's interpretation of discrimination “on the
basis of sex” under Title IX and leads to the conclusion that Title IX prohibits
discrimination based on sexual orientation and gender identity.”

F——

R on PO | g : 86 Fed. Reg. 32637 (June 22, 2021).

dd COBURN i


https://www.federalregister.gov/documents/2021/06/22/2021-13058/enforcement-of-title-ix-of-the-education-amendments-of-1972-with-respect-to-discrimination-based-on

Proposed Definition: Sex Discrimination

Proposed 106.10

builds on Bostock
SR \[slie=tei * Sex stereotypes

Interpretation, « Sex characteristics

expressly providing & ..
e Pregnancy or related conditions

Bk e © Sexual orientation

_Includes » Gender identity
discrimination

based on:

. P THOMPSON e | o - 34 CFR 106.10 (N|5 ).
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Proposed Definition: Sex-Based Harassment

Sex-based harassment would include any harassment based on sex stereotypes,
sex characteristics, pregnancy or related conditions, sexual orientation, or gender
Identity, or other sexual harassment or sex-based conduct that is:

_ _ _ One of Several
Quid Pro Quo Hostile Environment Specific Offenses

Harassment Harassment

(Sexual Assault, Dating Violence,
Domestic Violence, or Stalking)

=y g - 34 CFR 106.2 (NPRM).
H‘ COBURN e



Proposed Definition: Quid Pro Quo Harassment

« Under the proposed rule, quid pro quo harassment occurs when:

o An employee, agent, or other person authorized by the school to provide
an aid, benefit, or service under the institution’s education program or
activity

o explicitly or implicitly conditions the provision of an aid, benefit, or
service on a person’s participation in unwelcome sexual conduct.

-

}
%
B THOMPSON | o . 34 CFR 106.2 (NPRM).
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Proposed Definition: Hostile Environment Harassment

 Per the proposed rule, hostile environment harassment Is:
o Unwelcome sex-based conduct
o that Is sufficiently severe or pervasive

o that, based on the totality of the circumstances and evaluated
subjectively and objectively, it denies or limits a person’s ability to
participate in or benefit from the school’'s education program or activity.

* Whether a hostile environment has been created is a fact-
specific inquiry that includes consideration of the five concepts
on the following slide.

.~ By : THOMPSON ; | g . 34 CFR 106.2 (NI5 ).
o F¢d COBURN L



' Proposed Definition: Hostile Environment Harassment

N\

The degree to which the conduct affected the complainant’s ability to access the education
program or activity.

, \
5 ‘ The type, frequency, and duration of the conduct.
|
‘ The parties’ ages, roles, previous interactions, and other relevant factors. L
/ IRE:
The location of the conduct, the context in which the conduct occurred, and the control the ;
school has over the respondent.

/
‘ Other sex-based harassment in the school’s education program or activity.
/

—
8.4’ e .- ‘ - — I

: THOMPSON ' - - 34 CFR 106.2 (NPRM).
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Proposed Definition: Specific Offenses

« Similar definitions to current regulations.

* Rape, Fondling, Incest, Statutory Rape
o ED proposes clarifying confusion by suggesting institutions looks to
Clery Act regulations (34 CFR Part 668, Subpart D, Appendix A)
 Dating Violence, Domestic Violence, Stalking
o Definitions from VAWA 2022 (Effective October 1, 2022)

R PO e - 34 CFR 106.2 (NP‘-I\'/T)
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Note on “Unwelcome Conduct”

* The presence of unwelcome conduct is key to Quid Pro Quo and Hostile
Environment Harassment. The commentary to the NPRM provides
additional context:

o Conduct would be unwelcome if a person did not request or invite it and regarded the
conduct as undesirable or offensive.

o The fact that a person may have accepted the conduct does not mean that they
welcomed it.

o If a student actively participates in sexual banter and discussions and gives no
indication that they object, then that would generally support a conclusion that the
conduct was not unwelcome, depending on the facts and circumstances.

o Specific issues related to welcomeness may also arise if the person who engages in
harassment is in a position of authority.

. B : THOMPSON
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Revised Scope of "Program or Activity”

* Proposed 106.11 would revise the scope of “program or activity” for
purposes of Title IX grievance procedures, clarifying that Title IX’s
prohibition on sex discrimination applies to all sex discrimination occurring
under a school’s education program or activity in the United States.

o “...conduct that occurs under a [school]’'s education program or activity includes but is
not limited to conduct that occurs in a building owned or controlled by a student
organization that is officially recognized by a postsecondary institution and conduct that
is subject to the [school]'s disciplinary authority. A [school] has an obligation to address
a sex-based hostile environment under its education program or activity, even if sex-

based harassment contributing to the hostile environment occurred outside the

[school]'s education program or activity or outside the United States.”

. ST ' o : 34 CFR 106.11 (NPRM).
(4 COBURN w»



The Proposed Title IX
Procedural Waterfall
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The Title IX Procedural Waterfall

106.44(c)
Notice Received

106.44(f)-(K)
Response to Notice

106.45
Response to
Complaint

106.46
Response to Sex-
Based Harassment
Involving Student

THOMPSON
COBURN vp

Title IX Coordinator receives notice of conduct that may constitute sex
discrimination under Title IX.

In response to notice of possible sex discrimination, Title IX Coordinator
conducts initial assessment and response, without regard to whether
complaint has been filed or alleged behavior involves sex-based harassment.

In response to complaint of possible sex discrimination, Title IX Coordinator initiates
universal grievance procedures, without regard to whether alleged behavior involves
sex-based harassment involving a student.

In response to complaint of possible sex discrimination that involves sex-based harassment
involving a student, Title IX Coordinator follows both universal grievance procedures and
additional procedures for complaints of sex-based harassment involving a student.
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New Notification Obligations

« Section 106.44(c) of the proposed rule obligates nearly all employees at
postsecondary institutions (who are not confidential employees) to notify
the Title IX Coordinator if they have information about conduct that may
constitute sex discrimination under Title IX.

o Consider whether individual is a student or employee — look to primary relationship
with institution.

 This is a significant change and will require training. However, we have
found in jurisdictions with similar rules, once trained this process is
manageable.

-~

. By : THOMPSON - | o . 34 CFR 106.44(c) (NF”W)
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New Notification Obligations: Employee Response

Employees who can implement corrective measures.

» Must notify the Title IX Coordinator when the employee has any information about conduct that may
constitute sex discrimination under Title 1X.

Administrative leadership, teaching, or advising employees.

» Must notify the Title IX Coordinator when the employee has information of a student complainant of
conduct that may constitute sex discrimination under Title IX.

Administrative leadership, teaching, or advising employees.

» Must either notify the Title IX Coordinator when the employee has information of an employee
complainant about conduct that may constitute sex discrimination under Title IX or provide the employee
with contact information for the Title IX Coordinator and information on how to report sex discrimination.

All other employees who are not confidential employees.

» Must either notify Title IX Coordinator of conduct that may constitute sex discrimination under Title IX or
provide contact information for Title IX Coordinator and information on how to report sex discrimination.

{ .

“Pr; THOMPSON | | 34 CFR 106.44(c) (NPRM).
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New Notification Obligations: Limited Obligations

« Under the proposed rule, there would be certain instances where
employees or the Title IX Coordinator are not obligated to report.

o The proposed requirements do not apply when the only person with knowledge about
conduct that may constitute sex discrimination under Title IX is the employee-
complainant.

o Confidential employees (who engaged in privileged communications or otherwise
confidential) must inform a person who discloses sex discrimination of their confidential
status and provide that person with contact information for the Title IX Coordinator and
explain how to report information about conduct that may constitute sex discrimination
under Title 1X.

o The proposed rule further provides that for postsecondary institution, a Title IX
Coordinator is not obligated to respond to claims of sex discrimination or harassment
that occur at public awareness event, unless the claim poses serious threat to health

and safety of community members.

S e | g - 34 CFR 106.44(e) and (f) (NPRM).
{d COBURN »



Title IX Coordinator
Responsibilities Upon
Notification of Potential
Sex Discrimination
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Title IX Coordinator: Initial Response

« Under proposed 106.44(f), a Title IX Coordinator would be required to take
certain steps upon being notified of conduct that may constitute sex N
discrimination under Title IX, by an employee or any other party, and ,/*

1
{

without regard to whether a complaint has been made requesting the

Institution to initiate its grievance procedures. ’
E
—

. T g - 34 CFR 106.44(c), (f) (NP"'T\?T)
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Title IX Coordinator: Initial Response
Equitable Treatment —_

* Notify the complainant of the institution’s grievance procedures. If a
Notification of Grievance complaint is made, notify the respondent of the applicable grievance
Procedures procedures and notify the parties of any available, informal resolution
process.

* In response to a complaint, initiate the institution’s grievance procedures

Initiation of Procedures or informal resolution process.

Determination of
Whether to Initiate a
Complaint by the
Institution

* In the absence of a complaint or informal resolution process, determine
whether to initiate a complaint of sex discrimination if necessary to
address conduct that may constitute sex discrimination under Title IX.

» Take other appropriate steps to ensure that sex discrimination does not
continue or recur (in addition to remedies provided to an individual
complainant).

Prevention &
Remediation

. THOMPSON | B 34 CFR 106.44(f) (NPRM).
¢4 COBURN wi» -



Title IX Coordinator: Supportive Measures

 Under the proposed rule, the Title IX Coordinator must offer supportive measures,
as appropriate, to the complainant or respondent to the extent necessary to
restore or preserve that party’s access to the education program or activity.

o Supportive measures may vary depending on what the school deems to be available and
reasonable.

o A school must ensure that it does not disclose information about any supportive measures
to persons other than the complainant or respondent unless necessary to provide the
supportive measure.

o Supportive measures that burden a respondent may be imposed only during the pendency
of the grievance process. These measures must be no more restrictive than is necessary to
restore or preserve the complainant’s access to the education program or activity. A school
may not impose such measures for punitive or disciplinary reasons.

* A school must provide a complainant or respondent with a timely opportunity to
seek modification or reversal of supportive measures. If the supportive measure
burdens the respondent, the initial opportunity to seek modification or reversal
must be provided before the measure is imposed or as soon as possible after the
measure has taken effect.

: THOMPSON : : 34 CFR 106.44(g) (NPRM).
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Title IX Coordinator: Removal and Leave

* The proposed rule would permit an institution to remove a respondent from
the school’s education program or activity on an emergency basis, provided
that the institution:

o undertakes an individualized safety and risk analysis;

o determines that an immediate and serious threat to the health or safety of students,
employees, or other persons arising from the allegations of sexual harassment justifies
removal; and

o provides the respondent with notice and an opportunity to challenge the decision
immediately following the removal.

* The proposed rule also would permit an institution to place an employee
respondent on administrative leave from employment responsibilities during
the school’s grievance procedures.

.~ By : THOMPSON ; | g : 34 CFR 106.44(h), (i) (NI5 ).
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Informal Resolution
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Informal Resolution: Permissibility

« Under the proposed rule, a school could offer the parties an informal resolution
process at any time prior to determining whether sex discrimination occurred,
unless there are allegations that an employee engaged in sex discrimination
toward a student, or such a process would conflict with applicable laws.

* An Institution would not be permitted to require or pressure the parties to
participate in an informal resolution process.

A school would be required to obtain the parties’ voluntary consent to the informal
resolution process and prohibited from requiring waiver of the right to an
Investigation and adjudication of a complaint as a condition of enroliment or
continuing enrollment, or employment or continuing employment, or exercise of
any other right.

* A school could decline to offer informal resolution despite one or more of the
parties’ wishes. Reasons for declining would include, but not be limited to, when
the school determines that the alleged conduct would present a future risk of harm
to others.

.~ By : THOMPSON ; | g : 34 CFR 106.44(k) (NI5 ).
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Informal Resolution: Notice of Rights and Process

Before
initiation of
an informal
resolution
process, the

school would
be required
to provide to
the parties a
notice with
these
elements.

THOMPSON
COBURN vp

The allegations, the requirements of the informal resolution process, the potential terms that
may be requested or offered in an informal resolution agreement, and which records will be
maintained and could be shared.

That, prior to agreeing to a resolution, any party has the right to withdraw from the informal
resolution process and to initiate or resume the school’s grievance procedures.

That the parties’ agreement to a resolution at the conclusion of the informal resolution process
would preclude the parties from initiating or resuming grievance procedures arising from the
same allegations.

That if the school initiates or resumes its grievance procedures, neither the school nor a party
may disclose or otherwise use information obtained solely through the informal resolution
process as part of the investigation or determination of the outcome of the complaint.

That, when applicable, and if the school resumes its grievance procedures, the informal
resolution facilitator could serve as a witness for purposes other than providing information
obtained solely through the informal resolution process.

34 CFR 106.44(k)(3) (NP\R.M).
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Informal Resolution: Additional Requirements

 Facilitator Qualifications. Per the proposed rule, the facilitator for an
Informal resolution process must not (1) be the same person as the
iInvestigator or the decisionmaker in the school’s grievance procedures or
(2) have a conflict of interest or bias for or against complainants or
respondents generally or an individual complainant or respondent. The
facilitator also must have received the training required under 106.8(d)(3).

 Informal resolution agreements. The proposed rule observes that such
agreements may include, among others, terms (1) restricting contact or (2)

restricting the respondent’s participation in one or more of the school’s

programs or activities or attendance at specific events.

: THOMPSON ; | g : 34 CFR 106.44(k) (N'P )R
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Grievance Procedures
for all Complaints of
Sex-Based
Discrimination
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Universal Procedures: Initiation of a Complaint

* Pursuant to proposed 106.44(f)(4), the Title IX Coordinator must initiate the
institution’s grievance procedures in response to a complaint.

o A “complaint” would include any “oral or written request to the institution to initiate the
institution’s grievance procedures.”

* Proposed 106.45(a)(2) provides that the following persons have a right to make a
complaint of sex discrimination:

o A complainant (which includes a student or employee who is alleged to have been
subjected to the alleged sex discrimination, or a person other than a student or employee
who is alleged to have been subjected to the alleged sex discrimination and who was
participating or attempting to participate in the school’s education program or activity when
the alleged sex discrimination occurred,;

o A parent, guardian, or other authorized legal representative of a complainant;
o The Title IX Coordinator; or

o With respect to complaints of sex discrimination other than sex-based harassment, any
student or employee; or third party participating or attempting to participate in the school’s
education program or activity when the alleged sex discrimination occurred.

ERSyR | a 34 CFR 106.44(f)(4) and 106.45(a)(2) (NPRM).
(4 COBURN w»



Universal Procedures: Required Elements

| * Require that any person designated as a Title IX Coordinator, investigator, or
: decisionmaker not have a conflict of interest or bias; however, the
Contliss oEIEE decisionmaker may be the same person as the Title X Coordinator or
investigator.

Presumption Against * Include a presumption that the respondent is not responsible for the alleged '
Responsibility conduct until a determination is reached. ‘

 Establish reasonably prompt timeframes for the major stages of the
grievance procedures.

Reasonable Timeframes

» Take reasonable steps to protect the privacy of the parties and witnesses

Protection of Privacy during the pendency of a school’s grievance procedures.

» Require an objective evaluation of all relevant evidence and provide that
Relevancy & Credibility credibility determinations not be based on status as a complainant,
respondent, or witness.

Exclusion of Impermissible « Exclude specific categories of evidence, and questions seeking that
Evidence evidence.

_E.lr‘ =y - 34 CFR 106.45(b) (NPRM).
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Universal Procedures: Excluded Evidence

. : Evidence of Sexual Interests or
Privileged Evidence Treatment Records Prior Conduct

 Evidence that is protected under A party’s records that are  Evidence that relates to the
a privilege as recognized by made or maintained by a complainant’s sexual interests or prior
Federal or State law, unless the physician, psychologist, or sexual conduct, unless evidence about
person holding such privilege has other recognized the complainant’s prior sexual conduct is
waived the privilege voluntarily in professional or offered to prove that someone other
a manner permitted in the paraprofessional in than the respondent committed the
school’s jurisdiction; connection with the alleged conduct or is offered to prove
provision of treatment to the consent with evidence concerning
party, unless the school specific incidents of the complainant’s
obtains that party’s prior sexual conduct with the
voluntary, written consent respondent. The fact of prior consensual
for use in the school’s sexual conduct between the
grievance procedures; and complainant and respondent does not
demonstrate or imply the complainant’s
consent to the alleged sex-based
harassment or preclude determination
that sex-based harassment occurred.

: : THOMPSON
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Universal Procedures: Notice of Allegations

 The notice must include:

o The institution’s grievance procedures under 106.45, and if applicable 106.46, as well %8
as any informal resolution process /‘
o Sufficient information to allow the parties to respond to the allegations, including the /

identities of the parties, the alleged sex discrimination, and the date and location of the
alleged conduct, to the extent that information is available

o A statement that retaliation is prohibited.

:
'; ¥y
If, during the investigation, the school decides to investigate additional E
L
—

allegations, it must provide the parties an updated notice.

-~

=B THOMPSON | : 34 CFR 106.45(c) (NPRM).
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Acceptable
reasons for
optional
dismissal.

3

.
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Universal Procedures: Optional Dismissal

The school is unable to identify the respondent following
reasonable efforts to do so.

The respondent is not participating in the school’s education ¥ |
program or activity and is not employed by the school.

The complainant voluntarily withdraws some or all allegations
and the school determines that without the withdrawn allegations,
the conduct that remains alleged would not constitute sex
discrimination even if proven.

The school determines the conduct alleged in the complaint, even
If proven, would not constitute sex discrimination under Title IX.

34 CFR 106.45(d) (NPRM).



Universal Procedures: Optional Dismissal

e Notification of dismissal.

* Following a dismissal, a school would be required to promptly notify the complainant of the dismissal and,
if the respondent has been notified of the complaint, the respondent.

smmmm  Appeal of dismissal.

» The school must provide the parties with an opportunity to appeal a dismissal and must follow specified
procedures for appeals.

Supportive measures following dismissals.

* In connection with a dismissal, a schools would be required to offer supportive measures to the
complainant and, if the respondent has been notified of the allegations, to the respondent, as well.

s Remediation following dismissals.

» Schools also would be required to ensure that the Title IX Coordinator take other appropriate prompt and
effective steps to ensure that sex discrimination does not continue or recur.

R i 34 CFR 106.45(d) (NPRM).
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Universal Procedures: Consolidation of Complaints

* The new rule would permit an institution to consolidate complaints of sex
discrimination against more than one respondent, or by more than one \
complainant against one or more respondents, or by one party against p.
another party, when the allegations of sex discrimination arise out of the 4
same facts or circumstances. d !

4
* If one of the complaints to be consolidated is a complaint of sex-based ' |
!

school would be required to follow the additional grievance procedures

harassment involving a student complainant or student respondent, the
required under 106.46. ﬂ
—

-~

=B THOMPSON | : 34 CFR 106.45(¢) (NPRM).
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» Ensure that the burden is on the school - not the parties - to gather
sufficient evidence for a determination.

Burden of investigation

* Provide an equal opportunity for the parties to present relevant fact
witnesses and other inculpatory and exculpatory evidence.

Equal opportunity

Evidentiary - Review all evidence and to determine what evidence is relevant
determina’[ions and what evidence is impermissible regardless of relevance.

* Provide each party with a description of the relevant evidence that
IS not impermissible and a reasonable opportunity to respond.

Description of evidence

Credib i"ty * Provide a process that enables the decisionmaker to adequately
determinations assess credibility of parties and witnesses. E—

‘  THOMPSON . = 34 CFR 106.45()-(g) (NT:’M).
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' : » Use the preponderance of evidence standard, unless the school uses the clear and
EVIdentlary Standard convincing standard in all other comparable proceedings.

NOtlflcatlon Of * Notify the parties of the outcome of the complaint and the process and bases for
d@termination appeal, if applicable.

 As appropriate, require the Title IX Coordinator to implement remedies for
complainants or other impacted persons and to take other appropriate steps to
ensure that sex discrimination does not continue or recur.

Remediation

: * Follow the institution’s grievance process before the imposition of any disciplinary
P rOced u ral P rOteCtlon sanctions against a respondent.

. . .. * Not discipline a party, witness, or others participating in a grievance process for
D|SC| p||ne making a false statement or for engaging in consensual sexual conduct based
solely on the school’s determination of whether sex discrimination occurred.

r—

& Jr; THOMPSON = | i . 34 CFR 106.45(h) (Nbl\{l)
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Universal Procedures: Sex-Based Harassment

« For complaints alleging sex-based harassment, the universal grievance

procedures must: P\
o Describe the range of supportive measures available to complainants and /-*
respondents; and /

o Describe the range of possible disciplinary sanctions and remedies that the school
may impose following a determination that sex-based harassment occurred.

‘o
E
—

.~ By : THOMPSON . e : 34 CFR 106.45(k) (me)
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Additional Grievance
Procedures for Sex-
Based Harassment
Involving Students
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Additional SBH Procedures: Scope

* Proposed 106.46 contains additional requirements if the complaint of sex-
based harassment includes a postsecondary student complainant or
postsecondary student respondent.

 When a complainant or respondent is both a student and employee, fact
specific inquiry to determine if 106.46 applies.

* The following requirements must be included as part of institution’s prompt
and equitable grievance procedures.

-~

=B THOMPSON | o : 34 CFR 106.46 (NPRM).
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Additional SBH Procedures: Written Notice

« Written notices to the parties required of allegations, dismissal, delays,
meetings, interviews, and hearings.

« Written notice of allegations must include:
o All information required under 106.45(c).
o Notice of allegations with sufficient time to prepare before an initial interview.
o Presumption that respondent is not responsible until determination.
o Opportunity for parties to present relevant evidence to trained, impartial decisionmaker.
o Each party may have advisor of choice.

o Each party is entitled to receive access to relevant evidence or to an investigative
report that accurately summarizes this evidence.

o If applicable, provision in code of conduct that prohibits knowingly making false
statements.

* Institution can delay written notice if legitimate concerns for safety.

‘..

.~ By : THOMPSON ; | : . 34 CFR 106.46 (NI5 ).
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Additional SBH Procedures: Dismissal

 Parties must be provided simultaneous written notice of the dismissal and
the basis for the dismissal, if complaint is dismissed under any of the bases
In proposed 106.45(d)(1).

* |[f a complaint is dismissed based on complainant’s voluntary withdrawal of
the complaint or allegations under 106.45(d)(1)(ii), voluntary withdrawal
must be obtained in writing.

-

?
%

=B THOMPSON | o : 34 CFR 106.46 (NPRM).
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Additional SBH Procedures: Investigation

N Oti ce  Parties must be provided written notice of date, time, location, participants,
and purpose.

: * Parties must be provided with same opportunities for advisors and others to
AdVlSOrS attend any meeting or proceeding.

: * Institutions can choose whether to permit expert withnesses — as long as
Expert Withesses STl ATl

: * Must allow for the reasonable extension of timeframes on a case-by-case
EXtenSIOnS basis for good cause.

» Must provide equitable access to relevant evidence or a written report
summarizing relevant evidence. Parties must be provided with a reasonable
Evidence opportunity to review and respond to the evidence prior to the determination
of whether sex-based harassment occurred. Must take reasonable steps to
prevent and address the parties’ and their advisors’ unauthorized disclosure
of information and evidence.

Compliance » Compliance with 106.46(e)(6) satisfies requirements of 106.45(f).

: THOMPSON
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Additional SBH Procedures: Credibility

« Must have process to adequately assess credibility of parties and witnesses
to the extent credibility is both in dispute and relevant to evaluating one or B\
more allegations of sex-based harassment. p

[

"
» Decisionmakers must be able to ask questions to parties and witnhesses /

during at a live hearing or individual meetings
o If live hearing, cross-examination through an advisor permitted but not required.

‘ .
Institutions can allow decisionmaker to ask questions, with parties proposing potential
guestions. ﬂ
-

=B THOMPSON | o : 34 CFR 106.46 (NPRM).
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Additional SBH Procedures: Credibility

* Decisionmaker must determine whether a proposed question is relevant
and not otherwise impermissible prior to the question being posed and must %
explain any decision to exclude a gquestion as not relevant.

o Unclear or harassing questions not permitted.
o Reasonable rules or decorum permitted if equitable.

« Decisionmakers cannot rely on a statement that supports that party's
position if the party does not respond to questions related to their credibility.

* Decisionmakers also cannot draw and inference about whether sex-based
harassment occurred based solely on a party's or witness's refusal to
respond to questions related to their credibility.

.~ By : THOMPSON ; | g . 34 CFR 106.46 (NI5 ).
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Additional SBH Procedures: Determinations

« Written notice of determination must include:
o Description of the allegations;
o Information about the policies and procedures;

o Evaluation of the relevant evidence and determination of whether sex-based
harassment occurred:;

o Disciplinary sanctions and remedies if relevant; and
o Information about appeal procedures.

« Determination of responsibility final date upon result or appeal or, if no
appeal, date which appeal would not be considered timely.

=B THOMPSON | o : 34 CFR 106.46 (NPRM).
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Additional SBH Procedures: Appeals

* |nstitutions must provide opportunity to appeal based on:
o Procedural irregularity that would change the determination;
o New evidence not reasonably available that would change the determination;

o Conflict of interest or bias of Title X Coordinator, investigator, or decisionmakers that
would change the outcome of the matter; or

o Any other bases offered equally to the parties by the school.

* Must also comply with the requirements in 106.45(d)(3)(i), (iv), and (v) in
writing.

: THOMPSON ' | o . 34 CFR 106.46 (NF”W)
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Training Requirements
for Employees and
Process Administrators
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Expanded Training

school).

: THOMPSON

S F¢d COBURNw»

[ A

e Proposed 106.8(d)(1) requires that all employees be trained on
the school’s obligation to address sex discrimination in its
education program or activity, the scope of conduct that
constitutes sex discrimination, including the proposed definition
of “sex-based harassment,” and all applicable notification and
Information requirements under proposed 106.40(b)(2)
(pregnancy and marital status) and 106.44 (actions by a

« The proposed rule separates out who needs to be trained and on what
topics. It helps to clarify the required training.

« Ensures “that training does not rely on sex stereotypes and that
iIndividuals receive training related to their responsibilities.”

(
34 CFR 106.8(d) (NPRM).
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Expanded Training: Specific Employees

proposed 106.8(d) also enumerates three :
specific training beyond the requirements for all employees: Investigators,
decisionmakers, and other persons who are responsible for implementing
grievance procedures or have the authority to modify or terminate supportive
measures under proposed 106.44(g)(4).

* These groups must be trained on:
o The school’'s obligations under respond to claims of sex discrimination;
o The school’s grievance procedures;

o How to serve impartially, including by avoiding prejudgment of the facts at issue, conflicts of
Interest, and bias; and

o The meaning and application of the term relevant in relation to questions and evidence,
and the types of evidence that are impermissible regardless of relevance under 106.45,
and if applicable 106.46.

 Facilitators of Informal Resolution Process must be trained on the rules and
Brocedures the information resolution process including issues of impartiality and

« Title IX Coordinators must be trained on their specific duties.

‘..

roups of employees requiring

—

34 CFR 106.8(d) (NPRM).
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Retaliation Generally

* The Title IX statutory language does not contain a prohibition on
retaliation.

 Although it is not explicit in the statutory language of Title IX, the
Supreme Court and ED have long interpreted Title IX to prohibit
retaliation.

- B
N B

=B THOMPSON | g : 34 CFR 106.2 and 106.71 (NPRM).
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Retaliation: A New Definition

* The proposed rule defines the term “retaliation” as: “intimidation, threats, coercion,
or discrimination against any ‘oerson by the [school] or by a specific individual
affiliated with the [school], including a Student, an employee, or a person who
provides aid, benefit, or service under the{school]_’s education program or activity,
or [school] for the purpose of interfering with any right or privilege secured by Title
IX or this part, or because the person has reported information, made a
complaint, testified, assisted, or participated or refused to ﬂartlupat_e Inany
manner in an investigation, proceeding, or hearing under this part, including in an
Informal resolution process under § 106.44(k), in grievance procedures under 8§
106.45, and if applicable § 106.46, and in any other a6pproPr|ate steps taken by a
[school] in response to sex discrimination under § 106.44(f)(6).”

The proposed definition of “peer retaliation” is: “retaliation by a student against
another student.”

The goal is to address inadequate prior regulatory language that did not
specifically define retaliation.

: THOMPSON iz : : - St - 34 CFR 106.2 (NPRM).
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Prohibition on Retaliation

* The proposed rules provides that a school must prohibit retaliation.

* When a school receives information about conduct that may constitute
retaliation, the school is obligated to comply with 106.44.

* Proposed Section 106.71, provides two specific examples of retaliation:

1. Initiating a disciplinary process against a person for a code of conduct violation that
does not involve sex discrimination but arises out of the same facts and
circumstances as a complaint or information reported about possible sex
discrimination, for the purpose of interfering with the exercise of any right or privilege
secured by Title IX or this part; or

2.  Peer retaliation.

« The proposed rule takes out the affirmative statement that an exercise of
rights under the First Amendment is not retaliation, as it is redundant. There
IS also a history of ED enforcing Title IX consistent with the protections of
the First Amendment.

-

& P ; THOMPSON : : 34 CFR 106.71 (NPRM).
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Discrimination Based on
Pregnancy or Matrital
Status

r‘ THOMPSON
(d COBURN L»



A Focus on Pregnancy

» Other laws and guidance have addressed pregnancy and
pregnancy related conditions for many years:

o Title VIl and the Pregnancy Discrimination Act (1978) prohibits
discrimination “on the basis of pregnancy, childbirth, or related medical
conditions.”

o EEOC guidance from 2015 reinforces the prohibition of discrimination
“based on current pregnancy, past pregnancy, potential or intended
pregnancy, and medical conditions related to pregnancy or childbirth,
Including lactation.”

o The Affordable Care Act, which amended the Fair Labor Standards Act
“require[s] employers to provide reasonable break times and a private
place, other than a bathroom, for covered employees who are
breastfeeding to express milk for one year after the child’s birth[.]”

e OMP S 2 e 2 34 CFR 106.40 and 106.57 (NPRM).
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A Focus on Pregnancy

* The proposed rule expands on current law to continue to fight
sex discrimination by considering the historical context and
adding clarifications.

o Must not adopt a policy, practice, or procedure concerning a student’s
(or employee’s) current, potential, or past parental, family, or marital
status that treats students differently on the basis of sex

» Generally, cannot require a certification to participate in a
program unless a certification is required from all students.

% A = - -
t.’ e
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A Focus on Pregnancy

* The proposed rule clarifies protections for both pregnancy and
pregnancy related conditions (for both students 160.40 and
employees 160.57).

« Can be based on a reasonable belief that individual is pregnant,
which is very broad.

« Cannot take into account the primary wage earner If used
discriminatorily.

* Must provide students with information on how to contact Title IX
coordinator.

) 4 . . - - -
t.’ e
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A Focus on Pregnancy

* Treated the same as any other temporary disability.

» Under the proposed rule, a school must take affirmative steps to
allow for equal access for pregnant students.

A school must inform student of:

o Prohibition on discrimination based on pregnancy or related conditions
o Access to reasonable modifications (individualized assessment)

o Access to comparable/separate program

o Voluntary leave

o Lactation space

o Grievance procedures

% A = - -—
t.’ oy
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A Focus on Pregnancy

Reasonable modifications must be provided to a student, if needed.

Must be considered on an individualized and voluntary basis unless the
school can demonstrate that making the modification would fundamentally
alter the school’s education program or activity.
o “Afundamental alteration is a change that is so significant that it alters the essential
nature of the [school]'s education program or activity.”
Must be implemented and documented by the Title IX Coordinator.

Examples of reasonable modifications include:

o Breaks during class to attend to related health needs, expressing breast milk, or
breastfeeding; intermittent absences to attend medical appointments; access to online
or other homebound education; changes in schedule or course...

 The proposed rule also addresses lactation time and space to provide
protections for nursing employees and students.

T " - - 34 CFR 106.40 and 106.57 (NPRM).
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Title IX Timeline
;

June 1972 Title IX of the Education Amendments of 1972
July 1975 ED publishes 34 CER Part 106, which implements Title IX.

March 1997 ED publishes Sexual Harassment Guidance: Harassment of Students by School Employees,
Other Students, or Third Parties.

June 1998 Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274 (1998) (holding that an individual may only
recover monetary damages under Title IX when a school official with authority to institute
corrective measures has actual notice of the harassment but is deliberately indifferent to it).

May 1999 Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629 (1999) (holding that a school can be liable under
Title IX for student-on-student sexual harassment, but only if the school is deliberately indifferent
to known sexual harassment, the respondent is under the school's disciplinary authority, and the

behavior is so severe, pervasive, and objectively offensive that it denies access to the school’s

program and activities).

: THOMPSON
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https://www.justice.gov/crt/title-ix-education-amendments-1972
https://www.ecfr.gov/cgi-bin/text-idx?SID=eeb0c2a56978958f04b553a1b1cd319b&mc=true&node=pt34.1.106&rgn=div5
https://www.gpo.gov/fdsys/pkg/FR-1997-03-13/pdf/97-6373.pdf
https://supreme.justia.com/cases/federal/us/524/274/
https://supreme.justia.com/cases/federal/us/526/629/

Title IX Timeline
.;

Nov. 2000 ED updates Title IX rules to incorporate the Civil Rights Restoration Act’s broadened definitions of
“program or activity” and “program.”

Jan. 2001 Following significant judicial activity, ED publishes Revised Sexual Harassment Guidance:
Harassment of Students by School Employees, Other Students, or Third Parties. ED draws
distinction between standards for administrative enforcement and standards for private litigation
for monetary damages.

Oct. 2006 ED updates Title IX rules to clarify and modify requirements regarding single-sex schools, classes,
and extracurricular activities in elementary and secondary schools.

April 2011 ED publishes DCL with extensive guidance concerning school responsibilities for preventing and
addressing sexual harassment and sexual violence.

April 2014 ED publishes Questions and Answers on Title IX and Sexual Violence, further clarifying guidance
articulated in 2001 Guidance and 2011 DCL.

May 2016 ED and DOJ issue joint DCL regarding treatment of transgender students, accompanied by
Examples of Policies and Emerging Practices for Supporting Transgender Students.

: THOMPSON
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https://www.federalregister.gov/documents/2000/11/13/00-28599/conforming-amendments-to-the-regulations-governing-nondiscrimination-on-the-basis-of-race-color
https://www2.ed.gov/about/offices/list/ocr/docs/shguide.html
https://www.federalregister.gov/documents/2006/10/25/E6-17858/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.html
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf

Title IX Timeline

Date Rulemaking Event

Feb. 2017

ED publishes DCL rescinding May 2016 DCL regarding treatment of transgender students.

Sept. 2017

ED publishes DCL rescinding April 2011 DCL as well 2014 Q&A on Campus Sexual
Misconduct.

Nov. 2018

On November 29, 2018, ED publishes the official version of its proposed Title IX rule in the
Federal Register. The first significant rule concerning sexual misconduct since 1975.

May 2020

On May 19, 2020, ED publishes the official version of its final Title IX rule in the Federal
Register.

June 2020

The Supreme Court in Bostock v. Clayton County, concludes that discrimination based on
sexual orientation or gender identity inherently involve treating individuals differently because
of their sex, and thus is prohibited under Title VII of the Civil Rights Act of 1964.

Aug. 2020

ED’s new Title IX Rule takes effect on August 14.

: THOMPSON
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https://www.justice.gov/crt/page/file/942021/download
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-title-ix-201709.pdf
https://www.federalregister.gov/documents/2018/11/29/2018-25314/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www.federalregister.gov/documents/2020/05/19/2020-10512/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www.supremecourt.gov/opinions/19pdf/17-1618_hfci.pdf

Title IX Timeline

April 2021 ED announces that it will be overhauling the Title IX regulations put into place by the Trump
administration and releases Questions and Answers on the Title IX Regulations on Sexual
Harassment (July 2021).

June 2021 OCR issues Notice of Interpretation stating that ED interprets Title 1X’s prohibition on sex
discrimination to encompass discrimination based on sexual orientation and gender identity,
consistent with Bostock v. Clayton County.

July 2021 Federal district court in Massachusetts issues a decision in Victim Rights Law Center et al. v.
Cardona vacating part of regulation that prohibits a decision-maker from relying on statements
that are not subject to cross-examination during the hearing.

July 2022 ED releases the unofficial version of its proposed changes to its Title IX rule and invites public
comment.

. B : THOMPSON
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https://www.ed.gov/news/press-releases/department-educations-office-civil-rights-launches-comprehensive-review-title-ix-regulations-fulfill-president-bidens-executive-order-guaranteeing-educational-environment-free-sex-discrimination
https://www2.ed.gov/about/offices/list/ocr/docs/202107-qa-titleix.pdf
https://www.federalregister.gov/documents/2021/06/22/2021-13058/enforcement-of-title-ix-of-the-education-amendments-of-1972-with-respect-to-discrimination-based-on
https://www2.ed.gov/about/offices/list/ocr/docs/202108-titleix-VRLC.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9nprm.pdf
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Financial Responsibility Reporting
Under the Borrower Defense to Repayment Rule

Last Updated: August 1, 2021

On September 23, 2019, the U.S. Department of Education published the final version of its 2019 *borrower defense to
repayment” rule (the "2019 Rule"). The 2019 Rule, which took effect on July 1, 2020, revised the financial responsibility
regulations that require institutions of higher education to report certain "triggering events" to the Department {located
at 34 CFR 668.171). If an institution fails to make a required notification under the 2019 Rule, the Department may take
administrative action against the institution, to include the initiation of a proceeding to fine, limit, suspend, or termina
nstitution’s participation in the federal financial aid programs

On the following pages, we provide a chart that details the reporting obligations under the 2019 Rule. Pending further

quidance from the Department, we suggest that institutions continue to submit financial responsibility notifications via
email to FSAFRN@ed. The Department has not specified any required form or content for notices made under the
2019 Rule. However, in 3 Q&A document issued on June 3, 2019, the agency offered recommendations.” Institutions.
shouk continue to watch for updated guidance from the Department concerning the reporting of

Department also has announced its intent to revisit the financial responsibility requlations in a forthcoming negotiated
rulemaking

1 The D ment established this emad address
ttutons should report events ur

Department ha:

o

"

not issued any further guidance

2 Asof August 1, 2021, the Department has not ss

Additienal information regarding t

new regulations concerning financiai
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Institutional Loans: Compliance Considerations

Last Updated: July 2021

For a wide range of reasons, institutions of higher education frequently determine to offer students the oppartunity to finance
all or part of their education using some form of institutional credit These arrangements can vary greatly, from a simple,
short-term, na interest payment plan to 3 fully-formed, raditional, interest-bearing loan. Schools should be aware, however,
that in many cases, such arrangements will qualify as a "private education loan” under federal law, subjecting the institution

to a multitude of federal regulations that must be followed. These arrangements also will frequently be subject to state
consumer finance laws, and in some instances, ta state laws goveming the autharization of postsecondary institutions.

Staying apprised of these federal and state laws, and administering an institutional student loan program in accordance
with their complex requirements, is a significant challenge. This is particularly true where institutions operate campuses in
multiple jurisdictions, have students who reside in multiple jurisdictians, or offer a variety of student financing options (e.g.
loans, payment plans, retail installment contracts). Compliance s critical, however, as the ramifications for noncompliance
can be severe. Furthermore, federal and state reguiators have made clear that they intend to aggressively enforce the
requlatary framework that applies to student financing opportunities offered by schools. Indeed, institutions of higher
education that offer private education loans should expect meaningful and coordinated scrutiny from the U.S. Department
of Education {the "Department”), the Consumer Financial Protection Bureau (the "CFPB"), state attorneys general, and
other regulators

e purpose of this memorandum is to provide an overview of certain slgmﬁcam federal requirements that institutions

of higher education should consider when contemplating an institutional loan program, or any other student financing
opportunity. We strongly emphasize that this document does not provide an ive list of all legal requi

related to the offering of such loans, and in particular, does not address applicable state laws and regulations, which
vary based on the jurisdiction(s) in which an institution is ing. We encourage institutions contemplating any
form of student financing opportunity (even simple payment plans), to confer with counsel and cther qualified advisors

to determine whether the opportunity is subject to federal or state laws govermning private education loans or other
extensions of credit, and to develop a plan for compliance.

1 By way of example, in May 2021, the Biden Administration seiected Richard Cordray, the former dector of the CFPE to serve as the
senior official overseeing the federal student aid programs.
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Maintaining Compliance with

the Evolving 90/10 Rule
o= clR A

Last Updated: April 2021

On March 11, 2021, President Biden signed into law the A scue Plan Act of 2021 (the "Act”), a $1.9 trillion
stimulus package containing emergency pandemic relief and a number of provisions important to the higher education
sector. Of particular significance to proprietary institutions is Section 2013 of the Act, which amends the longstanding
and controversial "90/10 rule” Under the current 90/10 rule, to remain eligible to participate in the federal student aid
programs, a proprietary institution must *derive at least 10 percent of its revenues for each fiscal year from sources other
than Title IV, HEA program funds " Section 2013 amends this language, requiring instead that covered institutions derive
at least 10 percent of their revenue from sources other than *Federal education assistance funds.” Federal education
assistance funds are defined as “[flederal funds that are disbursed or delivered ta or on behalf of a student to be used to
attend such institution”

can

Pursuant to the Act, the earliest this revision to the 90/10 rule may take effect is for institutional fiscal years beginning
on or after January 1, 2023. Congress has directed the U.S. Department of Education ("ED") to engage in a negotiated
rulemaking before itimplements the revision. It presently is unclear which federal funding programs will be deemed
*Federal education assistance funds” However, we anticipate that during the negotiated rulemaking, the current
administration will propose a broad interpretation, which will include GI Bill benefits for veterans, Military Tuition Assistance
benefits for active miitary, and Trade Adjustment Assistance for workers, among others

Given this imminent change to the 90/10 rule, and the challenge we expect it will create for many proprietary institutions
we determined to create this compilation of strategies we have seen used in the past for managing 90/10 rule compliance,
and to include thoughts and as appropriate. We strongly that the compliance strategies
detailed below should not be viewed as recommendations, and may not be appropriate for every institution. Each
institution should consutt its own legal advisors, accountants, and other trusted professionals to determine whether to
employ any particular strategy for complying with the 90/10 rule

1 34 CF.R §668.14{a)(16), see aiso 20 US C. §1094{3)(24)
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Conditions of Use and Disclaimer

* Please note that the purpose of this presentation is to provide news and
Information on legal issues and all content provided is for informational
purposes only and should not be considered legal advice.

\
* The transmission of information from this presentation does not establish :
an attorney-client relationship with the participant. The participant should " /
not act on the information contained in this presentation or any ' £
!

accompanying materials without first consulting retained legal counsel. ﬂ
}
—

* |f you desire legal advice for a particular situation, you should consult an
attorney.
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